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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ARE TR BT AT & :
Revision application to Government of India :
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(1) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry. of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid : :

(ii) A e @ B B A o W Ef PRET A RRE werR T 3 wRE | A HUGMR d T
Wﬂ?ﬁmﬁﬁwﬁgqmﬁﬁ,mﬁﬂﬂmwmmﬁar%agﬁwﬁmﬂ@ﬁﬁmﬁﬂﬁwﬁﬁmﬁm%.
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. '

) aﬁw'mwmﬁmmzﬁm(ﬁwmwaﬁ)ﬁﬂﬁﬁmwmﬁl



W
forely T T W W Fifd 2

(b)  Incase of rebate of duty of excise on goods exported to

a1 e & R ¥ SuEiT geb @ we I SraT

any country' or territory outside

India of on excisable material used in the manufacture of the goods which are exported

to any country or tﬁerritory outside India.
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(c) In case of godds exported outside India export to Nepal or Bhutan, without payment of

duty.
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(d)  Credit of any duty allowed to be utilized towards pa

yment'of excise duty on final Q

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above applioaﬁon shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 withir 3

months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under-Section

35.EE of CEA, 1944, under Major Head of Account.

2) ﬁmﬁaﬁﬁﬁwuaﬁwﬂmwwmmmwﬁmw200/—qﬁvwfmﬁa%arq O
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

mw,mmwwmmmamm:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal

(1) S ST Yo ST, 1044 P ORI 35-41 /35—-F ?5 afefa—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) Wwﬁmwmmwmwwwwmmﬁ
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(a) the special bench of Custom,i;Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-jlh in all matters relating to classification valuation and.

I’
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(3)

(5)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of

~ the Tribunal is situated.
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" In case of the order covers a number of order-in-Original, fee for each O.1.0. should be

paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appeliant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. '

sﬁmﬂdﬁawﬁﬁwmmﬁﬁﬁsﬂ?%ﬁmmﬁéﬁﬁmm%aﬁﬂmgﬁﬁ
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

mm,mmwwwmmgﬁmzmmmzﬁmﬁ
FaeT | (Demand) T8 &3 (Penalty) &1 10% qd STAT ATl fear & | Eoife, e 9@ ST 10
#FAZTFTIT & I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) '

Feald U %‘W&ﬁ?@mﬂaﬁ“m, IGGEEL "emered T # ' (Duty Demanded) -
(i) (Section) @3 11D & Ted R TFR;
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Financs Act, 1994)

Under Central Excise and Service Tax, ‘Duty demarded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.

gvsvma‘ara‘:ﬁmq@wvra:w&?aﬁmeaﬁmmﬁmﬁﬁﬁmﬂﬁrmmaﬁa:
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in view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.” :

-
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ORDER-IN-APPEAL

M/s. M.G.Engineers, 14, Hari Om Estate. Plot No. 2206. Phase-1V, GIDC. Vatwa.
Ahmedabad 382 445 [for short - ‘appellant’] has filed this appeal against OIO No.
MP/12/AC/2016-17 dated 30.9.2016, passed by the Assistant Commissioner, Central Excise.

Division 111, Ahmedabad-1 Commissionerate[for short - “udjudicaiing authority”].

2. Briefly stated, based on an audit objection, a show cause notice dated 8.1.2016, was
issued to the appellant, alleging infer alia, that they had wrongly availed the CENVAT credit of
Rs. 76,649/~ during the period from 16.1.2012 to 31.7.2014, on the inputs received from two
registered dealers, since it was observed by audit that the invoices did not contain primary details
[invoice /bill of entry] of the importer/manufacturer. The notice was adjudicated vide the
impugned OIO dated 30.9.2016 wherein the adjudicating authority, disallowed the CENVAT

credit , ordered recovery of interest and further imposed penalty on the appellant.

3. Feeling aggrieved, the appellant has filed this appeal wherein he has raised the

following averments:

[a]that the impugned order is a non speaking order since the decisions relied upon were not taken into

consideration by the adjudicating authority:
[b]that the notice is not sustainable since extended period has been wrongly invoked:
[c] that the notice was issued after a abnormally large period of more than 2 years after the audit was

conducted;

[d] that no penalty or interest is recoverable;

[e]that it is mentioned by the department itself in the notice that both the dealers are registered:

[f]that since the inputs were consumed in the manufacturing of excisable goods, the appellant is legally

eligible to avail the benefit of the CENVAT credit;
[g] that as far as invoices issued by M/s. Lubi Electronics are coicerned. these were included in the

quarterly report submitted to the department:

[h] that as far as invoices issued by M/s. Ripal Trading Company is concerned. a certificate issued by
the dealer confirming the genuineness of invoices is enclosed with the appeal papers:

[i] that both the registered dealers have maintained proper records and filed dealer returns as per the law
and thus the appellant should be allowed the avail the CENVAT credit.

4. Personal hearing in the matter was held on 20.7.2017, wherein Shri J.N.Bhagat.
Advocate and Shri Krunal Vyas CA. appeared for the appellant. The advocate provided copies

of documents to show that the suppliers are registered witly the Central Excise authorities.

5. [ have gone through the facts of the case. the appe.lant’s grounds of appeal. and the
oral submissions made during the course of personal hearing. The question to be decided in the
present appeal is whether the appellant is eligible for CENVAT credit in respect of inputs

supplied by the two dealers M/s. Lubi Electronics and M/s. Ripal Trading Company.

6. I find that the appellant has filed a condonation of delay. The delay is ol 29 days.
Since sufficient cause has been shown for the delay in filing the appeal. | condone the delay

caused. in filing the appeal.

ot
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7. The charge against the appellant is

[a] as mentioned in the FAR No. 340/2013-14/14.3.2013 :"It is noticed that in the said invoices.
information about primary details (invoice/bill of entry) of the importer/manufacturer as the case may be
have not shown by the dealer™

[b] as per the SCN dated 8.1.2016: {para 6]..."Whereas it appears that on verification of the said invoices.
the details of the manufacturers or supplier of the goods with regard to registration numbers were not
mentioned on the same™;

[c] as per the impugned OIQ dated 30.9.2016, para 20 I find that the issue involved in this case is
improper availment of CENVAT credit on the documents, i.e. invoices issued by the dealers in which
primary details (invoices/bill of entry) of the importer/manufacturer were not mentioned. as prescribed.”

As is evident, there is no clarity, as to which primary details was not mentioned in the invoices.
It is not clear as to whether the invoices of the dealer, were not mentioning the registration
number of the dealer or of the dealers supplier. I find that the facts, in the case are not clear

all. The appellant has provided the registration number of both the dealers. with the appeal

_papers, as downloaded from the ACES, under the understanding that probably the registration

number of the dealers were not mentioned. The appellant has also enclosed the returns.of one of

the dealer filed with the department and a certificate {rom the other dealer to substantiate his case
that both the dealers are registered with the department. In-fact the show cause notice in para 2
clearly mentions that both the dealers are registered dealers. However. it is not clear as to what

primary details were not mentioned in the invoices of the two dealers.

8. Rule 9 of the CENVAT Credit Rules. 2004, lists ths documents on which credit can

be availed. The relevant extracts of the said rule. is reproduced below. for ease of reference:

Rule 9. Documents and accounts.-
(1) The CENVAT credit shall be taken by the manufacturer or the provider of outpul service or inpul
service distributor, as the case may be. on the basis of anv of the following documents. namely .-
(a) an invoice issued by-
(iv) a first stage dealer or u second stuge dealer. as the case may be,
in terms of the provisions of Central Excise Rules. 2002: or

(2) No CENVAT credit under sub-rule(1) shall he iaken unless all the particulars as prescribed under
the Central Excise Rules, 2002 or the Service Tax Rules, 1994, as the case may be. are contained in the
said document:

Provided that if the said document does not contain all the particulars but contains the details of duty or
service tax payable, description of the goods or tuxable service, assessable value, Centrual Excise or
Service tax Regisiration number of the person issuing the invoize, as the case may bhe, name and
address of the factory or warehouse or premises of first or second stage dealers. or provider of taxable
service, and the Deputy Commissioner of Central Excise or the Assistant Commissioner of Central
Excise, as the case may be, is satisfied that the goods or services covered by the suid document have
been received and accounted for in the books of the account of the receiver, he may allow the CENIAT
credil;

(4) The CENVAT credit in respect of input-or capital goods purchased from a first stage dealer or
second stage dealer shall be allowed only if such first stage dealer or second stage dealer, as the cuse
may be, has maintained records indicating the fuct that the input or capital goods was supplied from the
stock on which duty was paid by the producer of such input or capital goods and only an amount of
such duty on pro rata basis has been indicated in  the invoice issued by him.

==
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(8) A first stage dealer or a second stage dealer. as the case may he. shall submit within fifieen duys
from the close of each quarter of u year 1o the Superinendent of “entral Excise, a return in the forn
specified, by notification, by the Board.

Provided that the first stage dealer or second stage dealer as the case may be shall submit the suid
return electronically.

9, [ ﬁhd that Rule 9(2), supra mentions that no CENVAT credit under sub-rule(1) shall be

taken unless all the particulars as prescribed under the Central Excise Rules, 2002 or the Service

Tax Rules, 1994, as the case may be. are contained in the said document. Rule 11(2) of the
Central Excise Rules, 2002, states that the invoice shall be serially numbered and shall contain
the registration number, address of the concerned Central Excise Division. name of the
consignee, description, classification, time and date of removal, mode of transport and vehicle
registration number. rate of duty. quantity and value. of goods and the duty payable thereon.
However, subject to certain conditions. the proviso to Rule 9(2) of the CENVAT Credit Rules.
2004, supra, gives an exception wherein on the mentioning o7 certain information, the Deputy
Commissioner or Assistant Commissioner, as the case may be . if he is satisfied that the goods
covered by the said document have been received and accounted for in the books of the account
of the receiver, may, allow the CENVAT credit. The particulars as per the proviso. which should

invariably be mentioned on the invoice are:

(a) the details of duty or service tax payable,

(b) description of the goods or taxable service.

(c) assessable value.

(d) Central Excise or Service tax Registration number of the person ssuing the invoice. as the case may be.

name and address of the factory or warehouse or premises of first or second stage dealers or provider of

taxable service,

There is no dispute about (a). (b). (¢). What is disputed [and which is not coming out very
clearly either in the audit objection, notice or the impugned Order] is probably about the non
mentioning of the registration number. As I have already pointed out, it is not clear as to whose
registration number is not mentioned in the invoices — the dea.ers or the supplier of the dealers.
Since the appellant has provided copy of the registration numter of the two dealers. as has been
downloaded from ACES, ideally I find that CENVAT credit stould be allowed, [if the dispute is
regarding non mentioning of the registration number of the two dealers]. since the department is
~ neither disputing [i]the receipt of goods by the appellants. [ii]utilization of the goods in the

manufacture of dutiable goods or [iii]the duty paid nature of the goods/inputs.

10. However, since the primary fact in the dispute i3 not clear. as to which primary
details was not mentioned in the invoices it would be in the interest of justice if the matter is
remanded back to the adjudicating authority to explicitly mention as to which primary detail was
missing in the invoice. Needless to state. the adjudicating authority will offer the appellant a

chance to represent his case and then pass a speaking order. keeping the above facts. and law. in

-

mind. . gﬁ
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11. In view of the foregoing. the matter is remanded dack to the original adjudicating

authority. as detailed supra.

12. sfrereRall EaRT o 1 T 3rer T FveRT SWied aliss & AT e #

12.. The appeal filed by the appellants stands disposed ol in above terms.
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Date 24.07.2017

Attested

(VinM\/Eu«)se)

Superintendent ,
Central Tax(Appeals),
é Ahmedabad.

By RPAD.

To,

M/s. M.G.Engineers,

14, Hari Om Estate, Plot No. 2206,
Phase-1V, GIDC, Vatwa,
Ahmedabad 382 445

Copy to:-
1. The Chief Commissioner, Central Tax. Ahmedabad Zone .
2. The Principal Commissioner, Central Tax. Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner. Central Tax. Division I1l. Ahmedabad South.
4. The Additional Commissioner. System. Central Tax. Ahmedabad — South
O Commissionerate.

o

Guard File.
6. P.A.
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